‘Moore’ Is Less: How The Moorefield Decision
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VERYONE IN THE CONSTRUCTION
E industry agrees that mechanic’s liens

are among the most sacred rights granted to
contractors. And, by and large, this position
has been universally upheld time and time
again in the Courts. Recently, however, a Court
of Appeal decision calls into question a funda-
mental principle of California’s Lien Laws;
namely, that contractors cannot be required to
subordinate or waive
their mechanic’s liens

rights.

In Moorefield
Construction, Inc. v.
Intervest-Mortgage
Investment Co., the
Court of Appeals
reviewed a waiver and subrogation clause in an
assignment agreement required by a construc-
tion lender, which was signed after work on the
project had already begun. When the owner-
developer failed to pay the contractor and
defaulted on the construction loan, a dispute
arose over the priority of the contractor’s
mechanic’s lien. While the trial court ruled that
this subrogation clause was void, the Court of
Appeal interpreted former Civil Code section
3262 to allow such agreements when the
agreements are between an “owner” and “origi-
nal contractor”

Former Civil Code section 3262 provided
that neither the “owner nor original contrac-
tor by any term of a contract, or otherwise,
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shall waive, affect, or impair the claims and
liens of other persons... .” The Court in Moore-
field interpreted this language to mean that an
“original contractor” was not within the group
of “other persons” that section 3262 aimed to
protect. Instead, the Court found that section
3262 identified “original contractors” only as

a party from whom “other persons” needed
protection.

The Moorefield Court’s
interpretation of
former section 3262
could have potentially
significant negative
impacts on contrac-
tors of all tiers for
several reasons. First,
the Moorefield decision appears to create differ-
ent levels of protections among lien claimants.
Second, this decision creates a divergence in
case law that previously — and uniformly -
held that mechanic’s lien rights are waivable
only after materials are delivered or work is
performed, and, even then, only in accordance
with the specifically-worded mechanic’s lien
waiver forms set forth in Civil Code § 3262
(now Civil Code § 8132 - 8138).

Third, the Moorefield decision could have

an unintended — and disastrous — impact

on the interpretation of Civil Code section
8122, which replaced section 3262’s ban on
prospective lien waivers. Section 8122 was
an attempt to expand the protections under
former section 3262 to include any prospec-

tive waivers of lien rights
insisted on by a “subcon-
tractor.” Under the reason-
ing of Moorefield, however,
the express identification
of “subcontractor” in the
statute would eliminate

lien waiver protections to
subcontractors as they no
longer qualify as “other
claimants” under the statu-
tory language. This result
would virtually destroy

constitutionally-protected
mechanic’s lien rights for

critical segments of the
construction industry,
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effectively leaving only

material suppliers, equip-

ment vendors and laborers with statutory
protection against contractual mechanic’s lien
waivers.

The full impact and the extent of the conse-
quences of the decision in Moorefield are yet

to be known or felt by those who these laws
were intended to protect. And although the
Supreme Court denied review of the Moore-
field decision, there is a growing chorus calling
for immediate and decisive legislative action to
clearly state that contractors of all tiers are to
receive the same protection against contractual
waiver or impairment of their mechanic’s lien
rights. ™
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Norma Jean Diaz (normajean@scptac.org),
Information Systems Manager, backed by a
staff of just four, keeps our system hardware
and software up-to-date, reliable and secure, so
that we all have the tools we need to serve our
diverse customers.

Other Trusts

In addition to the six Southern California
Pipe Trades trust funds discussed above, the

Southern California Pipe Trades Administra-
tive Corporation also handles several other
trusts related to the industry in Southern Cali-
fornia. The Landscape, Irrigation and Lawn
Sprinkler Industry Defined Contribution
Pension Fund and Health and Welfare Fund
provide benefits to U.A. Members in that
industry. The Inland Refrigeration and Air
Conditioning Retirement Fund and Health

and Welfare Fund provide benefits to cold-
side Members in the Inland Empire.

Please contact us to ask questions, make
suggestions or arrange a tour of our offices. We
can be found online at www.scptac.org, or at
(800) 595-7473.m
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